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ALBANY, SEPTEMBER 24, 1898 
Current Lopics. 
N the death of Judge Thomas M. Cooley 
the American bar has lost one of its 


brightest ornaments. He belonged to that 
class of men who have been styled, perhaps 
for the want of a better appellation, 
made. 


self- 
The earlier years of his professional 
life following immediately upon his admis- 
sion to the bar afforded little promise of the 
remarkable career that to follow, and 
without the great advantage of a collegiate 


Was 


training he suffered from all the discourage- 


ments which surround voung men strug- 
gling to obtain a foothold in the profession; 
but his great ability and enormous capacity 
for work told in the end, and from the time 
of his elevation to the position of State re- 
For 


more than a quarter of a century succeeding 


porter his rise was rapid and brilliant. 


the War of the Rebellion there was perhaps 
no lawyer in the United States so universally 
conceded to be of the first rank as Judge 
Cooley. On the subject of constitutional 
construction, 
limitation of powers, he 
recognized as the highest authority in the 
United States. His many of faithful 
service on the Supreme bench of Michigan 
that 
Constitutional 
“ Taxation * 


and especially constitutional 


legislative was 


years 


greatly enriched the jurisprudence of 
State, while his treatises on * 
Limitations ” and constitute 
enduring monuments to his fame, display- 
ing not only remarkable scholarship, but an 
extraordinary grasp of principles and a rare 


Vou. 58 — No 13. 





logical faculty. 
were proverbial. 
man, 


His courage and honesty 

In the death of such a 
as has been well said, the 
noblest and highest traditions of American 
jurisprudence were sustained and perpetu- 
ated, the American bar suffers a distinct and 
irreparable loss. 


in whom, 


“he latest successful attempt on the life of 
royalty by an anarchist, whereby the accom- 
plished and philanthropic empress of Austria 
has met a cruel death at the hands of an 
again of the 
What shall be done with the anar- 
The dastardly which all 
Europe is mourning has apparently brought 
no nearer the solution of the problem. True, 
additional safeguards and precautions have 


assassin, revives discussion 
question : 


chists ? deed 


been taken to guard the persons of the royal 
family, a makeshift, 


to 


and 
the 
causes which breed anarchy and anarchists. 
A study 
the empress of Austria may serve to indicate 


but this is merely 


manifestly does nothing remove 


of the antecedents of the assassin of 


in some degree the circumstances and con- 
ditions under which men of his stamp are 
He is said to have never known his 
Brought up in a charity 
Italy, at the age of ten 
years he was thrown on the streets without 
Having worked as a common 
laborer until he was twenty years of age, he 
the Italian After serving 
he became valet du 
chamber to the Prince of Aragon, which posi- 
tion, although apparently a desirable one, 
he held only for three months. Then anarch- 
ist ideas began to possess his mind, and, 


reared. 
father or mother. 
Parma, 


school in 


resources. 
entered army. 


three and a half years 


to use his own words, prevented him from 
Of his subse- 
quent wanderings the assassin gives a some- 


‘remaining in servitude.” 


what vague account, but he seems to have 
seldom obtained employment because of his 
antipathy to “ servitude.” According to his 
he committéd the deed “ in 
order that such crimes, following one upon 
another, might cause all who impoverish the 
Without 
doubt, if this was the purpose of the mur- 
derer he has fully accomplished it. Whether 
the act was due to a mere impulse, or was 


own statement, 


populace to tremble and shiver.” 
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the outcome of a preconceived and well-laid 
plot, royalty throughout Europe is trem- 
bling, and extraordinary precautions are be- 
ing taken to prevent a repetition of the act 
in other directions. The question what form 
of punishment shail be meted out to this 
particular assassin appears to have been 
given altogether too much prominence. 
Death, of course, would be, according to the 
consensus of opinion throughout the civil- 
ized world, none too severe for such a crim- 
inal; but it appears that Geneva, where the 
tragedy was enacted, is one of the ten can- 
tons of Switzerland in which the death pen- 
alty is not inflicted. The extreme penalty, 
therefore, must be imprisonment for life, 
with solitary confinement. This form of 
punishment is generally conceded to be 
worse than death. But no matter what the 
punishment meted out to assassins of roy- 
alty —even though horrible torture were 
included — the deterrent effect would doubt- 
less be unappreciable. Anarchy is merely 
one form of expression of the implacable 
hatred of the ruling classes entertained by a 
considerable proportion of the population, 
who believe that they are being ground 
down and despoiled, deprived of their rights 
and liberties, made beasts of burden by the 
prevailing social and governmental systems, 
and unless this implacable hatred and resent- 
ment can be in some way removed, we may 
expect to see a recrudescence, more or less 
frequent, of these anarchist attempts. 


The Supreme Court of Vermont, in State 
v. Brewster (70 Vt. 341), held that an indict- 
ment will not be quashed because the State’s 
attorney, with the consent of the court, is 
accompanied before the grand jury by a 
stenographer, who takes down and _ after- 
wards transcribes for his use the testimony 
of the witness, no actual harm to the re- 
spondent being shown. Ross, C. J., who 
wrote the opinion, pointed out the fact that 
while the Constitution of the State recog- 
nizes the necessity for prosecutions of the 
higher crimes to be instituted by indictment 
by the grand jury, it has no provision touch- 
ing or regulating the proceedings before the 
grand jury. The method of procedure is 








regulated by statute and such as existed at 
common law, not inconsistent with the pro- 
visions of such statutes. There is no statu- 
tory provision for the appointment of a 
clerk, but under the common law the grand 
jury usually had a clerk, in some way, ap- 
pointed to keep a record of their proceed- 
ings, and the record has been passed to the 
clerk of the court, to be kept by him for the 
use of the State’s attorney and for the use of 
subsequent grand juries. It has not been re- 
quired by statute, nor has it been the cus- 
tom to indorse upon the indictment the 
names of the witnesses upon whose testi- 
mony it is found. The State’s attorneys, in 
the respective counties, whose duty it is to 
prosecute for offenses committed therein, 1s 
required to attend the sessions of grand 
juries, lay before them such matters as had 
come to his knowledge which needed to be 
inquired into by them, summon and examine 
witnesses, and prepare and present indict- 
ments for them to act upon. He has some- 
times been present when they have voted, 
and sometimes not. The grand jury have 
been usually charged that they should not 
allow any other attorney to appear before 
them without an order from the court. No 
oath is required of witnesses before a grand 
jury, except the oath usually administered to 
witnesses ; if they are restrained at all from 
stating publicly or to the accused that they 
have been used as witnesses, and the sub- 
stance of their testimony, it is not because 
of the oath administered, but for the reason 
that such action would be a contempt of the 
court, because of the secrecy required by the 
oath of the grand jury, which reads: “ The 
counsel of the State, your own counsel and 
that of your fellows, you shall keep secret.” 
Judge Ross points out that at the common 
law the witnesses were usually sworn in open 
court, and sent to the grand jury to give 
their testimony, such being the general prac- 
tice where the common law prevailed, until 
the foreman of the grand jury was author- 
ized by statute to administer the oath to wit- 
nesses. But at common law, where the 
accused was under arrest, the examination 
of witnesses was sometimes in open court, 
before the grand jury. For more than one 
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hundred years the practice in Vermont has 
been to allow the clerk and the State’s attor- 
ney to take such minutes as they were able 
to take of the testimony of witnesses before 
grand juries, for future use. “ Either, if 
adds Judge Ross, “by shorthand, 
could take the full testimony and extend it 
at pleasure for future use. It may be that 
their duty under the law would restrain them 
from divulging such testimony to the public, 
or to the accused. But on the presumption, 
which exists until the truth of the charge is 
fully established by the verdict of the trav- 
erse jury, of the innocence of the accused, 
why should he not have an equal oppor- 
tunity with the State to know and to prepare 
to meet, contradict and explain the testi- 
mony brought against him? If the clerk, or 
State’s attorney, if versed in the art, had the 
right to take down all the testimony given 
before the grand jury, and extend it for 
future use by the State, how can the re- 
spondent claim that the indictment should be 
abated, because it was taken by the clerk 
and servant of the State’s attorney, rather 


able,” 


than by his own hand? We are aware that 
the decided cases in courts of last resort in 
this country are not in accord in regard to 
this question. In very many of them, especi- 
ally in the code States,the proceedings by the 
grand jury, who shall be present, and what 
the effect shall be upon the indictment if the 
prescribed proceedings are not complied 
The de- 
cisions of these States can furnish but little 
aid in a State like ours, where the proceed- 
ings have been left to the control of the 


with, are provided for by statutes. 


common law, applied to our circumstances 
and condition, modified in some respects by 
statute.” 

After an able review of the decisions 
Judge Ross held that the irregularities 
shown in this case, under all the circum- 
stances set forth in the plea, were insuff- 
abate the indictment. It 1s 
generally held that for an irregularity in the 


cient to 


proceedings of the grand jury to avail a re- 
spondent to abate the indictment, he must 
aver and show that the irregularity has been 
directly to his prejudice. The court should 
not act upon a conjecture that it might have 





To the contention that the 
act of taking the testimony of the witnesses 


prejudiced him. 


in full would impress the grand jury with 
the idea that an indictment was expected to 
follow, the court replies that this is no more 
than conjecture; if it should give that im- 
pression, the jury are still left free to weigh 
and to declare the weight of the testimony 
by their findings. 


Statements made in confidence to a fellow- 
member of the Masonic order are not priv- 
ileged communications, protected from 
disclosure by a witness, according to a de- 
cision of the Supreme Court of Wyoming in 
the case of Owens v. Frank, decided June 1, 
1&8. 


session of certain. specific property, which 


The action was one to recover pos- 


the sheriff held under attachment sued out 
at the instance of certain creditors of one 
Robert S. Douglass, who had formerly been 
engaged in the mercantile business. Doug- 
lass had sold out his entire stock, including 
the attached property, fixtures and accounts, 
to the defendant in error, and thereafter the 
goods were attached as the property ot 
Douglass, the sale being assailed on the trial 
as fraudulent and void, and as having been 
The 
cause was tried and judgment was rendered 
for the defendant in error (the plaintiff be- 
low), the findings being that he was the 


made to protect the judgment vendor. 


owner and entitled to the immediate posses- 
sion of the property. One assignment of 
error only was insisted on, viz., that the trial 
court erred in ruling that a certain witness 
produced by the plaintiff in error was not 
obliged to relate a conversation which had 
occurred between the witness and the de- 
fendant in error, in reference to the sale by 
Douglass to him, the stock sold and the 
financial condition of Douglass. After ad- 
mitting that he had had a conversation of 
that character at about the time of the sale, 
the witness answered that he did not feel at 
liberty to relate it, for the reason that he 
received the communication in confidence as 
|a Mason. The court asked him if the con- 
versation was confidential, if it had been 
given and received in confidence, and if re- 





| lating it would violate his obligation as a 
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Mason, all of which questions were answered 
in the affirmative; and thereupon it was 
ruled that the witness would nor be obliged 
to testify respecting it. Upon request of 
counsel who had offered the witness, the 
defendant in error, in open court, refused to 
release witness from his obligation not to 
divulge what had been said in the course of 
the conversation. The ruling of the court 
was excepted to. The error assigned in- 
volved the question whether a witness may 
refuse to answer a material question in re- 
lation to a material conversation on the 
ground that, having been given and received 
as a Mason, it was a privileged communica- 
tion. In holding the ruling referred to erro- 
neous, the Supreme Court, Potter, C. J., 
giving the opinion, said: “It is perfectly 
clear that at common law the conversation 
would not have been privileged. (1 Greenl. 
Ev. [15th ed.], §§ 236-248; Hoffman v. 
Smith, 1 Caines, 157, 159.) In the case 
cited the court said, in the course of the 
opinion: ‘ Nor was there any weight in the 
objection to the competency of Mr. Troup’s 
testimony, his information being received 
in the character of a friend and not in that 
of counsel.’ In Greenleaf, at section 248, 
the author says that the protection is not 
extended ‘to confidential friends, clerks, 
bankers or stewards, except as to matters 
which the employer himself would not be 
obliged to disclose.’ Neither does the stat- 
ute include such a conversation among 
privileged communications, although the 
privilege is extended to certain communica- 
tions which were not entitled to that protec- 
tion at common law. (Rev. St. 1887, § 2589.) 
The ruling of the court was therefore erro- 
neous. However binding an obligation may 
be, as between members of the same society, 
secret or otherwise, not to divulge to others 
that which may be confidentially communi- 
cated to them, such an obligation must be 
understood to be subject to the laws of the 
country, and, doubtless, the societies them- 
selves recognize that such a limitation at- 
taches to the obligation; and therefore ix 
cannot be said that the obligation is violated 
when the disclosure is compelled in a court 








of justice in the course of the administration 
of the laws.” 





The Queen’s Bench Division of the Eng 
lish High Court of Justice, in Armstrong v. 
The Times of Africa, Limited, decided in 
August, 1898, held that a newspaper, the 
integrity of which is assailed by another 
paper, may recover such damages for libel as 
to show it —the libel — undeserved. The 
action was for libel, brought by Sir George 
C. H. Armstrong, the proprietor of the 
Globe, and by George E. Armstrong, the 
editor of the same paper. The defendants 
are the Times of Africa (Limited), who are 
the proprietors of a newspaper of that name, 
and N. A. E. Graydon, the editor. The de- 
fendants pleaded that they had published a 
full apology; and they also paid a sum of 
money into court. The alleged libel ap- 
peared on January 14, in a leading article, 
entitled “ A. Malicious Invention,” and was 
as follows: “Our readers are tolerably fa- 
miliar by this time with the sorry tactics of 
that portion of the jingo London press 
whose policy, actuated by certain sinister 
influences by no means difficult to under- 
stand and appreciate, is to prodaim from 
the housetops Anathema Maranatha against 
the Transvaal, and they will readily appre- 
hend us when we say the Globe is at it again. 
Our bellicose contemporary is evidently 
down in the mouth because the colonial 
office, acknowledging the necessity of the 
case, has adopted a wisely passive attitude 
toward the South African Republic, and re- 
fuses to be drawn into the snares adroitly 
laid by the hireling shriekers of irresponsible 
frivolities. * * * Their cause is the cause 
of journals like the Globe, which, ever since 
it has swayed to the influences of the 
Rhodes-Harris-Beit gang, has out-Heroded 
Herod in abuse, vilification and misrepresen- 
tation of the South African Republic. * * * 
It is perfectly notorious that the Globe is the 
subsidized organ of that group, which ex- 
plains much that would otherwise be per- 


fectly unintelligible and cryptic.” It was 


stated during the hearing that this appeared 
in the absence and without the authority of 
the editor, There was no defense except as 
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to the amount of damages. Ridley, J., in 
summing up, said it doubtless would be con- 
ceded that one newspaper was liable to con- 
troversy and attack at the hands of another ; 
but at the same time the weapons ought to 
be fair ones. If it has been said simply that 
the article in the Globe was ill-informed and 
imaginary, perhaps not much would have 
been thought of it, but it was a different 
thing to add that the Globe was a subsidized 
organ. “There may be subsidies,” added 
the court, “ that do not carry with them any 
contemptuous idea, but to say that the 
Globe is the subsidized organ of persons who 
are described in the same article as freeboot- 
ers and adventurers is a different thing. If 
the jury think the libel meant that the Globe 
is in the hands of a group of adventurers, it 
is a serious charge against a responsible and 
well-conducted paper such as the Globe is 
admitted to be. It is as much as to say that 
the paper is not honest. But the damages 
ought to be moderate. The plaintiffs were 
entitled to such a sum as would show that 
the libel was undeserved.” 

A juryman asked how much money had 
been paid into court, to which the judge re- 
plied that the law did not allow the jury to 
be told. The jury, without leaving the box, 
found a verdict for the plaintiffs for £500. 

The judge then said: “ I may now tell you 
that the sum paid into the court was £10.” 


An interesting decision as to what consti- 
tutes defamation, and the power of the court 
to prevent the unauthorized use of a profes- 
sional man’s name by the manufacturer of a 
proprietary article, was rendered by the Eng- 
lish Queen’s Bench Division in Dockrell v. 
Dougall (Ixxviii Law Times Rep. 840). The 
plaintiff was a doctor and physician; the de- 
fendant the proprietor of a recipe for making 
a liquid called Sallyco. In an advertisement 
of the liquid the defendant published the fol- 
lowing words: “Dr. Morgan Dockrell, 
physician to St. John’s Hospital, London, 
and many of the leading physicians are pre- 
scribing Sallyco as an habitual drink. Dr. 
Dockrell says: ‘ Nothing has done his gout 
so much good.’” The plaintiff sued the de- 
fendant for the publication of these words, 





two grounds of action being laid in the state- 
ment of claim. The first ground was that the 
words constituted a libel upon the plaintiff in 
the way of his profession; the second ground 
was that the statements in the matter com- 
plained of were in fact untrue, and that they 
had been published without his authority or 
consent, and that this unauthorized use of the 
plaintiff's name in puffing a medical drink 
was calculated to bring the plaintiff into con- 
tempt among medical practitioners and the 
public by leading him to be considered as 
guilty of an attempt to advertise himself con- 
trary to the rules of the medical profession, 
and to cause him damage by loss of income. 
The defendant admitted the publication of 
the matter complained of, and admitted fur- 
ther that such publication was unauthorized, 
but denied that it was malicious, or that the 
statements contained in it were untrue, or 
that they were libelous. At the trial no evi- 
dence of actual damage was given by the 
plaintiff, but it was shown that the publica- 
tion of his name in such a connection was 
calculated to injure him. The defendant, on 
the other hand, gave evidence to show that 
the plaintiff had in fact prescribed Sallyco 
for patients to be taken twice daily for a fort- 
night at a time, and that he himself had taken 
it for gout, and had stated to the defendant 
that he had received benefit from it. De- 
fendant further contended that the publica- 
tion of the matter complained of constituted 
no libel upon the plaintiff. The judge left 
the following questions to the jury: (1) Was 
(2) If 
The jury found that 
the matter was not libelous, but gave no find- 
ing on the second question. The question 
was then reserved for further consideration 
whether, after this finding, the plaintiff was 
entitled on the pleadings to any relief. Rid- 
ley, J., gave judgment for the defendant. 
The court was unable to agree to the con- 
tention of the counsel for the plaintiff that 
these statements, even if not libelous, were 
untrue, and so their publication was a fraud 
on the public. ‘ The whole question,” said 
the court, “ turns on the meaning of the word 
‘habitual,’ and I think when a physician pre- 
scribes the daily use of anything for a fort- 


the matter complained of libelous? 
libelous, was it true? 
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night at a time, it can hardly be incorrect to 
say that he prescribes its habitual use. As- 
suming that the published matter is true in 
fact, the plaintiff is driven to rely on the 
admitted fact that the use of his name by the 
defendant was unauthorized. He says that 
he is entitled to an injunction upon it to re- 
strain the defendant from using the plaintiff's 
name in the advertisements, on the ground 
that an injunction should be granted in every 
such case where it can be shown that the use 
of the plaintiff's name is unauthorized by the 
plaintiff, and is calculated to injure him in 
his profession. I do not think this is right. 
It seems to me to be a broader rule than any 
which can be extracted from the authorities. 
I have been seeking for one more precise 
and accurate, and I have come to the con- 
clusion that the proper rule is that stated by 
Mr. Witt. In order that an injunction may 
issue to restrain a defendant from using a 
plaintiff's name, the use of it must be such as 
to injure the plaintiff's reputation or prop- 
erty. The jury have found here that its use 
constitutes no injury to the plaintiff's repu- 
tation. Does it inflict any injury to his prop- 
erty? It does not. If the plaintiff was him- 
self the vendor of a rival medicine it might 
be different.” Judgment was accordingly 
given for the defendant. 


a 


Hotes of Cases. 

Accident Insurance — Shooting ‘by Insane Per- 
son. — In Berger et al. v. Pacific Mutual Life Ins. 
Co. of California, decided by the U. S. Circuit 
Court, W. D. Missouri, in June, 1898 (88 Fed. 
Rep. 241), it was held that an exception in an acci- 
dent policy of * intentional injuries inflicted by the 
insured or any other person” does not include 
death from being shot by an insane person without 
capacity to form an intention to inflict such in- 
juries or to understand the nature and quality of 
his act. 

The court said: 

The defendant has demurred to the petition 
herein, raising the principal question as to whether 
or not the defendant is liable on the policy of 
insurance sued upon for the death of Lyman A. 
Berger, caused by a gun or pistol shot fired by one 
John Schlegel, alleged to have been at the time of 
firing “a person of insane mind, and then and 
there without sufficient capacity to form and have 
an intention to inflict such injuries, or to under- 








| stand the nature and quality of his act,’ by which 


act a violent and accidental injury was inflicted 
upon said Lyman A. Berger, occasioning his 
death. The policy in question is what is known 
as an “ accident policy.” Among its provisions is 
the following, in substance: This insurance does 
not cover, and the company will not be liable for 
iniury or death caused by, resulting from or at- 
tributable, partially or wholly, to “ intentional in- 
juries inflicted by the insured or any other 
person.” The Federal authorities are quite agreed 
that if the death is caused by the voluntary act of 
the assured, when his reasoning faculties were so 
far impaired that he was not able to understand 
the moral character or the general nature, conse- 
quences and effect of the act he about to 
commit, such death is not “ intentional,” within 
the meaning of that term as employed in the pol- 
icy, and the insurer is liable. This, for the very 
obvious reason that the term “ intentional” im- 
plies the exercise of the reasoning faculty, con- 
sciousness and volition; and when the injury is 
thus inflicted by such a person it is accidental, re- 
sulting from external, violent cause, within the 
meaning of an accident policy (Insurance Co. v. 
Terry, 15 Wall. 591; Insurance Co. v. Rodel, 95 
U. S. 232; Insurance Co. v. Broughton, 1o9 U. S. 
121, 3 Sup. Ct. 99; Insurance Co. v. Crandal, 120 
U. S. 527, 7 Sup. Ct. 685). If this be so as to a 
self-inflicted injury by the insured, I am not able 
to perceive any escape from the proposition that 
the same rule should be applied to the injury 
inflicted by “other person.” The word “ inten- 
tional” qualifies as much the act of the other 
person as it does the injury inflicted by the in- 
sured; and on the rule of construction, a sociis 
nocitur, the same meaning and construction must 
be given to the word “ intentional” when applied 
to the act of the other person as when applied to 
the self-inflicted injury by the insured. If an 
injury inflicted on one’s self while insane is not 
intentionally done, because of the mental inca- 
pacity of the party to perform an intentional act, 
it would seem that it must follow logically that 
an injury inflicted by another party, when such 
other party was insane, was not intentionally dore. 
Where the term “ intentional’ is employed in the 
same clause and connection, it qualifies the act 
both of the insured and the act of 
person.” 

It does seem to me that an argument may be 
drawn in favor of this conclusion by reference to 
the immediately preceding part of this same para- 
graph in the policy. It exempts the insurance 
company from all responsibility resulting from 
suicide, whether committed by the insured when 
sane or insane. Technically speaking, it is a legal 
solecism to speak of suicide committed by an in- 
sane person, as the term “ suicide” implies the 
willful and voluntary act of a person who under- 
stands the physical nature of the act, and intends 


was 


“any other 
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by it to accomplish the result of self-destruction. 
It is a deliberate termination of one’s existence, 
while in the possession and enjoyment of his men- 
tal faculties, and therefore the books say that self- 
killing by an insane person is not. suicide 
(Breasted v. Trust Co., 4 Hill, 73; Id., 8 N. Y. 
299; Nimick v. Insurance Co., 50 Fed. Cas. No. 
10,266). But doubtless the courts would say in 
respect of a policy of insurance which in express 
terms exempts the insurer from liability resulting 
from suicide, sane or insane, that the clear pur- 
pose was to include death by the act or hand of 
the insured, whether he was sane or insane at 
the time. The inference, however, to be drawn 
from this provision is that, when the insurance 
company intended to exempt itself from liability 
for an injury or death resulting from an act com- 
mitted by the party when insane, it is expressly so 
declared; and therefore when, in the same con- 
nection, it only exempted itself from liability for 
death resulting from an intentional injury inflicted 
either by the insured or any other person, with- 
out the qualification of “sane or insane,” the 
conclusion follows that such exception was not 
in the mind of the insurer; and on the well-estab- 
lished rule of construction, applied by the courts 
to contracts of insurance companies, that the 
terms be construed in favor of the insured rather 
than in favor of the insurer, it results that the 
demurrer should be overruled, which 
ingly done. 


is accord- 


Knowledge of the Law — Presumption. — In 
Ryan v. State (30 S. E. 678), the plaintiff in error, 
was upon an affidavit charging him with having 
secured from the affiant, whose husband was in 
jail charged with burglary, the sum of $50, repre- 
senting to her that he, being the prosecuting wit- 
ness, had the power to compromise the crime 
alleged against her husband, and would settle the 
prosecution against him. Upon trial affiant’s hus- 
band was convicted, and Plaintiff in Error Ryan 
was tried and convicted for being a common cheat 
and swindler, under section 670 of the Georgia 
Penal Code, which reads as follows: “ Any person 
using deceitful means or artful practice, other than 
those which are mentioned in this Code, by which 
an individual, or the public, is defrauded and 
cheated, shall be punished for a misdemeanor.” 
This section is a statutory extension of the Com- 
mon Law of Cheats, and is designed to make 
penal the cheating and swindling by false pretenses 
as well as ‘by false tokens. 

Justice Fish, delivering the opinion of the court, 
sustained the conviction, thus lucidly discusses the 
application of the adage, ‘‘ /gnorantia legis neminem 
excusat:” 

“The vital question made in the present case is, 
Did the accused make a false pretense to the 
prosecutrix by which she was deceived and de- 
frauded? If she actually knew, or if, under the 












law, she was conclusively presumea to know, that 
the accused did not have the power to settle the 
prosecution against her husband, then she was not 
deceived by the representation of the accused that 
he could do so. One cannot be deceived by a 
representation made which he knows to be false. 
The prosecutrix had no actual knowledge that the 
accused could not compromise the offense charged 
against her husband. She testified that she be- 
lieved and acted wpon the representations of the 
accused, and paid him $50 to ‘fring her husband 
out.’ This testimony shows, therefore, that she 
was actually deceived by the false pretense. Was 
she deceived in a legal sense? In other words, 
can it be said that a knowledge of the law was to 
be imputed to her, and therefore that it was to be 
conclusively presumed that she knew that the ac- 
cused could not compound a felony against her 
husband? Such an implication, in our opinion, 
would be a misapplication of the maxim, “ /gno- 
rantia legis neminem excusat,” relied upon by coun- 
sel for plaintiff in error. While it is true that the 
law will not permit the excuse of ignorance of the 
law to be pleaded for the purpose of exempting 
persons from damages for torts or for a breach of 
contract, or from punishment for crimes commit- 
ted by them, yet knowledge of the law for all in- 
tents and purposes will not be imputed to every 
person. (Brock v. Weiss, 44 N. J. Law, 241.) In 
the case of Reg. v. Mayor, etc., of Tewksbury 
(L. 3..3 D B. Gop), the question was 
whether the mere knowledge, on the part of the 
electors of the borough of Tewksbury who voted 
for B. for town councilor, that he was mayor and 
returning officer of such borough, amounted to 
knowledge that he was disqualified for election, 
thereby causing their votes to be thrown away, 
etc., Blackburn, J., delivering the opinion, said: 
* Every elector in the borough must have known 
that Blizard was the mayor, and every elector who 
saw him presiding at the election must have 
known as a fact that he was the returning officer; 
and every elector who was a lawyer, and who had 
read the case of Reg. v. Owens (28 Law J. Q. B. 
316) would know that he was disqualified. From 
the knowledge of the fact that Blizard was mayor 
and returning officer, was every elector bound to 
know, as a matter of law, that he was disqualified? 
I agree that ignorance of the law does not excuse. 
But I think that in Martindale v. Falkner (2 C. B. 
706) Maule, J., correctly explains the rule of law. 
He says: *‘ There is no presumption in this coun- 
try that every person knows the law. It would 
be contrary to common sense and reason if it were 
so.’ In Jones v. Randall (1 Cowp. 37), Dunning, 
arguendo, says: ‘The laws of this country are 
clear, evident and certain; all the judges know the 
law, and, knowing them, administer justice with 
righteousness and integrity.’ But Lord Mansfield, 
in delivering the judgment of the court, says: ‘ As 
to the certainty of the law mentioned by Mr. 
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Dunning, it would be very hard upon the profes- 
sion if the law was so certain that everybody knew 
it. The misfortune is that it is so uncertain that 
it costs much money to know what it is even in 
the last resort.’ It was a necessary ground of the 
decision in that case that a party may be ignorant 
of the law. The rule is that ignorance of the law 
shall not excuse a man or relieve him from the 
consequences of a crime or from liability upon a 
contract. There are many cases where the giving 
up of a doubtful point of law has been held to be a 
good consideration for a promise to pay money. 
Numerous other instances might be cited to show 
that there may be such a thing as a doubtful point 
of law. If there were mot there would be no need 
of courts of appeal, the existence of which shows 
that judges may be ignorant of the law. That 
being so, it-would be too much to hold ‘that 
ordinary people are bound to know in what par- 
ticular court such and such a practice does or 
does not prevail. * * * The case merely shows 
as a fact that Blizard was a returning officer, from 
which a lawyer would be aware that he was dis- 
qualified, and in my opinion the knowledge that 
Blizard was a returning officer does not neces- 
sarily involve the knowledge that he was disqual- 
ified.” Mr..Lawson, in his valuable work on 
Presumptive Evidence (page 5), 
be as follows: 


states the rule to 
‘Every one is presumed to know 
the law, when ignorance of it would relieve from 
the consequences of a crime or from liability upon 
a contract,’ and cites many cases to sustain it. 
The presumption that every person knows the law 
is often spoken of, but it is clear that there is no 
such general presumption. ‘Is it not a mockery,’ 
said Mr. Livingston, in his report on the Louisi- 
ana Penal Code, ‘to refer me to the common law 
of England? Where am I to find it? Who is to 
interpret it for me? If I should apply to a lawyer 
for a book that contained it he would smile at my 
ignorance, and, pointing to about five hundred 
volumes on his shelves, would tell me that those 
contained a small part of it; that the rest was 
either unwritten or might be found in London or 
New York, or that it was shut up in the breasts 
of the judges at Westminster Hall. If I Should 
ask him to examine his books, and give me the 
information which the law itself ought to have 
afforded, he would hint that he lived by his pro- 
fession, and that the knowledge he had acquired 
by hard study for many years could not be gratui- 
tously imparted.’ Certainty in the law has hardly 
increased since Lord Mansfield’s time, and Mr. 
Livingston’s lawyer would to-day point to a 
library of 5,000 instead of 500 volumes. We may 
therefore safely agree with Mr. Justice Maule that 
there is no presumption that every person knows 
the law, and that to rule otherwise would be con- 
trary to common sense, reason and truth.’ (See 
Lawson, Pres. Ev., p. 6.) In the case at bar it 
will be observed that the accused is not pleading 





| his own ignorance of the law as a defense, nor 
the ignorance of the prosecutrix, but is attempt- 
ing to shield himself from punishment by contend- 
ing that the prosecutrix should not have been 
deceived by his false representation, because, un- 
der the law, she was bound to know of its falsity. 
He cannot avail himself of such defense, for the 
reason that, as before stated, no such knowledge 
of the law is imputed to her.” 
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FOR A UNIFORM PROCEDURE. 





REPORT OF THE COMMITTEE OF THE AMERICAN 
Bar AssocIATION ON THAT SUBJECT. 








lo the American Bar Association: 

Your committee was appointed at the annual 
meeting in 1895 to inquire into and collate the 
facts relative to the movement to further a uniform 
system of legal procedure and the study of com- 
parative legislation on that subject throughout the 
English-speaking world. A report was made to 
this association in 1896 relating mainly to the 
methods of procedure in our State and Federal 





| courts, with some reference to the English * Judi- 
| cature Acts” by way of illustration and compari- 
| son. Attention was called to the fact that the 
| systems of legal procedure in this country are 
| divided into three classes: First, the common-law 
practice, as regulated ‘by the rules of King’s Bench 
and Chancery at the time of our Revolution, with 
such modifications and changes as have been 
made from.time to time by the courts and legisla 
tures of the States retaining that mode of pro- 
cedure. Second, the reformed procedure, better 
known as code procedure, by which the entire 
practice, or the major part of it, is regulated by 
statute independent of rules adopted by the courts, 
although in most cases the codes are to a greater 
Third, pro 
cedure under so-called practice acts, in what is 


or less extent supplemented by rules. 


sometimes termed quasi-code States, in which 


brief enactments governing the more 
important matters relating to practice are fully 
supplemented by rules adopted by the courts 
which control and regulate the details of the pro 


cedure. 


statutory 


The reformed procedure, therefore, dii- 
fers radically from common-law practice, not only 
in methods adopted, but in the manner by which 
the procedure is provided for and regulated, while 
the practice acts have the distinctive features of 
both 


rules 


systems so combined as that statutes and 
neither to the exclusion of the 


together, 
ther, form a well-regulated and harmonious sys- 
tem of practice under the control of the courts. 
In the language of a recent writer, “In the 
codes almost all the principles and rules of judicial 
procedure are framed for, but not by, the judicial 
power. They are the direct work of the legisla- 
ture, and exist as law. Under the practice acts, 
on the other hand, almost all these principles and 
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rules are framed for and by the judicial power 
under delegated authority from the legislature.” 
In this respect the practice acts are more nearly 
assimilated to the common-law practice, which 
was itself developed through the action of the 
courts in framing rules providing for an orderly 
method of procedure, and it was only in rare 
instances and for the purpose of curing a manifest 
evil, or remedying a flagrant abuse, that the legis 
lative authority interposed to regulate or control 
the practice. 

On the other hand, the reformed procedure is 
purely a creature of the legislature, and leaves to 
the courts only the enforcement of statutory pro- 
visions, with no voice with regard to their enact- 
ment, having its origin with the Field Code of 301 
secttons, enacted in New York in 1848, and reach- 
ing its most unhealthy and abnormal development 
in the present Code of New York, containing 
nearly 3,500 sections. It was the direct result of a 
reaction against the refinements, subtleties and 
technicalities of the practice and pleading at com- 
mon law, and sought to avoid these objections by 
conciseness and simplicity. It was, 
doubtless, impossible to bring any substantial re- 
form through the court, and hence resort was 
necessarily had to legislative action, contrary to 
the established customs of the bar and the bench. 

Whatever may be the merits or demerits of the 
reformed procedure as such, it must be conceded 
by its warmest advocates that it has not accom- 
plished all that was expected from it at the out- 
set, and has not fulfilled the reasonable expecta- 
tion of its supporters in simplifying the practice 
of the law. So much so that, in recent years, 
there has been a marked indisposition on the part 
of the common-law States to adopt the code pro- 
cedure, or even to take any steps in that direction 
And it may perhaps be fairly said that this 1s very 
largely due to the marked failure of the present 
New York Code, which bears but slight resem- 
blance to the Code of 1848, of which it is the 
successor, and has been aptly characterized as 
“revision gone mad.” Whatever may be the 
there has been a reaction against the 
reformed procedure, as enacted by the legisla- 
tures of the several States, based largely upon the 
ground that it is too minute and technical, and 
lacks elasticity and adaptability, and the question 
agitates the bar of this country as to whether in 
its present form it is an improvement upon the 
common law, and what, if any, is the remedy for 
existing conditions. There is a feeling that the 
pendulum, in swinging away from common-law 
methods controlled by rules of the court in the 
direction of code procedure regulated by legisla- 
tive enactment, has gone too far, and that some 
middle ground may and ought reasonably be 
found which will meet the reasonable expectation 
of the bar. It is in considering this question that 
we may be assisted ‘by the study of comparative 


clearness, 


cause, 





legislation upon the subject throughout the Eng- 
lish-speaking world, and our attention is of neces- 
sity sharply brought to the consideration of 
methods of procedure in the British Empire. In 
England, as with us, questions of procedure, or 
* adjective law,’ aroused much interest in the 
early part of the century. In truth, the writings of 
3entham upon that subject may be said to have 
given the impetus to the discussion of the ques- 
tion throughout the English-speaking world; so 
much so that Sir Henry Maine said of him: “I 
do not know of a single law reform since Bent- 
ham’s day which cannot be traced to his influ- 
A little later the writings of Austin and 
the energy of Lord Brougham fairly inaugurated 
the movement for the simplification of the com- 
practice, resulting in the “Rules of 
Hilary Term of 1834,” as well as in partial re- 
forms in the chancery practice. No very sub 
stantial step forward, however, was taken until 
1852, and the reformatory enactments from that 
time are succinctly stated to be divided into three 
distinct groups: “ First, ‘a series of statutes estab- 
lishing a reformed system of pleading at law, the 
Common-Law Procedure Acts, so called, whose 
course of enactment extended through eight years 
from 1852; second, a series of statutes establishing 
a reformed system of equity pleading, enacted un- 
der different titles through the course of ten years 
from 1852; and third, judicature acts, whose be- 
ginning was in 1873, whose amendments have run 
through many years, and whose end is not yet.” 
The most far-reaching and important of these re- 
forms, and the only one to which it is necessary to 
refer in this connection, is the Judicature Act of 
1873 as subsequently amended, which went into 
effect November ist, 1875, and has fbeen char- 
acterized ‘by an English writer as “the greatest 
and probably most useful change in the way of 
law reform which has taken place in this country 
for centuries.” This act contains many of the 
provisions relative to the organization of the 
courts of England, such as are contained in our 
Federal and State Constitutions, and provides for 
the administration of justice through a single 
court constituted for that purpose by the blend- 
ing of common law and equity jurisdiction, and, 
in addition, makes ample provisions for simplify- 
ing the method of pleading and procedure in a 
general way, leaving the details of practice and 
procedure to be provided for by rules of court. 
The features of this act relative to the consolida- 
tion of the courts, by which the common-law 
courts, the Court of Chancery, Probate Courts and 
Court of Admiralty were consolidated into one 
Supreme Court of Judicature, having little other 
than a historical interest for us, and no bearing 
upon the present discussion, while those by which 
legal and equitable jurisdiction are conferred 
upon a single court, are matters with reference to 
which there still exists in this country a difference 
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of opinion, certain jurisdictions adhering to a 
separate system for the administration in equity, 
while in other jurisdictions Courts of Chancery 
have been abolished and law and equity are ad- 
ministered by the same tribunal, and in the same 
action, so that this question remains an open one, 
and is also foreign, to some extent, to the matter 
under consideration. 

The provisions with regard to the simplification 
of pleadings and procedure contained in the 
Judicature Act are also matters which have given 
rise to much discussion, and cannot be regarded 
as settled to the satisfaction of the tbar of this 
country, and are not necessary to this discussion. 
Nor is it in the details of the Judicature Acts that 
we are to look for very much of assistance in con- 
nection with the matter in hand, since in re- 
spect to those matters, while it differs widely from 
any of our codes of procedure, yet its general 
scope is very similar, the object sought to be at- 
tained being, as in all systems of procedure, to 


provide the best method to enable the court to j 


determine the rights of the parties litigant. Our 
concern is more particularly with the terms of 
the act under which rules of the court may be 
made by certain designated judges, subject to 
order in council, for regulating the complete prac- 
tice and procedure in the High Court of Justice 
and Court of Appeal, and authorizing certain 
judges to alter and annul any rules in force, and 
to exercise the power of making new rules on 
the subject specified, thus retainimg control over 
methods of procedure in the courts upon the theory 
that the judges are more competent to define and 
determine the rules of judicial procedure than any 
legislative body, in accordance with English tra- 
dition and custom, as well as in accordance with 
the method adopted and followed in this country 
up to 1848 in all States of the Union, with the pos- 
sible exception of Louisiana. 

The advantages of this system are numerous and 
quite apparent. It needs no argument to sustain 
the proposition that the bar ‘and the bench (since 
the bar is represented through the bench) consti- 
tutes, from the very nature of the subject-matter, 
a more competent body for the enactment of rules 
and regulations governing legal procedure than 
any legislative committee possibly ‘can be. 

Presumably, lawyers have some special knowl- 
edge with reference to the administration of the 
law, and that special knowledge can ‘be best util- 
ized by the preparation of rules and regulations 
for the practice, and such rules must naturally be 
better adapted to the purpose for which they are 
framed, than hastily drafted legislative enactments. 
This does not necessitate the taking from the leg- 
islature of any of its functions relative to questions 
of substantive law or jurisdiction, ‘since it involves 
the enactment of a statute which shall contain the 
skeleton of a system of procedure, leaving its 
development to the courts. 
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Since it must be conceded that no rule of this 
character can be perfect, and that, at the outset, 
there must necessarily be unseen difficulties and 
defects, a system of practice under which its rules 
may be amended so as to accomplish the best 
results in the readiest manner, must commend 
itself as ‘a matter of convenience to all persons 
interested in remedial procedure, and, at the same 
time, afford a guarantee that the experience of the 
bench and the bar will ‘be best utilized in remedy- 
ing such defects as may be discovered in the 
actual practice. 

It has been well said that, “ the safer principle 
is, that alterations in the law should be made only 
when shown to be necessary,” but this seems to 
have had little or no influence with legislators in 
many of the code States, and one of the most seri- 
ous objections to the code practice has been the 
readiness and facility with which changes have 
been made at the caprice of legislators, without 
regard to their necessity or desirability, resulting 
in confusion, annoyance and injustice. One who 
writes under the motto, ‘ The strictest law is often 
the greatest injustice,” says, “ Each year some 
dissatisfied practitioner procures an amendment 
changing a word or a phrase in a section. Worse 
yet, some other section in some other part of the 
code has probably been affected so as to change 
the natural construction of the language when 
standing alone. The consequence is that the busy 
practitioner can neither rely upon his code or his 
cases, since the code may have changed since the 
decision of the case so as to reverse it by legisla- 
tive action.” Still further, the inconvenience and 
injustice, brought about by fixed and arbitrary 
regulations in systems of procedure regulated by 
the legislature, are within the experience of every 
lawyer. Meritorious applications frequently fail 
by the barest technicality, since the courts are 
obliged to enforce the letter of a statute and are 
deprived of the exercise of a wise discretion which 
would enable them to do substantial justice, with- 
out injury to any litigant. Under many codes no 
discretion is left to the bench, and judges are 
forced on all occasions to enforce statutory enact- 
ments relative to the practice, whether applicable 
to the particular exigency or not. In such cases 
matters of no practical importance in the deter- 
mination of the actual controversy assume a fic- 
titious importance and frequently largely influence 
the final result, because of the existence of a statu- 
tory. regulation as to practice when a rule of the 
court would, in that particular case, be much 
better honored in the breach than in the observ- 
ance, since procedure is intended to aid in the 
administration of justice, ‘not to hamper the 
courts, embarrass counsel and hinder and delay 
suitors, as now frequently happens under the iron- 
clad statutes relative to the simplest details and 
most minute questions of practice. 

It is no reflection upon the wisdom of those 
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who introduced the reformed procedure to con- 
cede that the effort to simplify and abridge the 
practice, pleadings and proceeding of the courts 
has not been fully realized, since a final and com- 
plete system of practice could not reasonably be 
expected at the outset, and must necessarily be the 
result of study and experience which shall com- 
bine the best features of both systems. Nor is 
the English system to be taken as our sole guide 
in this respect, some of the States have 
adopted the plan suggested and carried it out in 
a manner perhaps better adapted to our con- 
ditions. It has been said with regard to the stat- 
utes and rules of one of the Eastern States that, 
“while very comprehensive, the terms of this 
statute are admirable, plain and concise. They 
reflect the cardinal provisions of both the Ameri- 
can codes and the English judicature acts, but are 
rarely a literal copy from either, and do not de- 
part essentially from the principle of reform.” 

Your committee, in its report in 1896, had occa- 
sion to call attention not only to the methods of 
practice in the several States, but to the condition 
of affairs relative to procedure in the Federal 
courts. In equity and admiralty there exists no 
distinctive systems of procedure in the courts. 
The practice in equity in the courts of the United 
States is regulated by rules originally adopted in 
1822, revised in 1842, and to some extent since 
amended. It is provided that where the rules so 
adopted do not apply, “ the practice of the Circuit 
Court shall be regulated by the present practice 
of the High Court of Chancery in England so far 
as the same may reasonably be applied consist- 
ently with the local circumstances and local con- 
veniences of the districts where the court is held, 
not as positive rules, but as furnishing just analo- 
gies to regulate the practice.” 

As the rules of the High Court of Chancery 
were abolished by the judicature acts of 1873, the 
practice in equity causes, in the Federal courts in 
cases where the rules of 1822 fail to meet the 
exigency, is substantially governed by a system 
which has, for a quarter of a century, been obso- 
lete in the jurisdiction where it arose and flour- 
ished; the very court in which it was developed 
having passed away and been succeeded by a tri- 
bunal having jurisdiction both at law and in 
equity. 


since 


A lawyer attempting to carry on an action on 
the equity side must make himself acquainted with 
the chancery practice in England as it existed 
toward the close of the last century, as that prac- 
tice has been modified by the equity rules adopted 
by the Supreme Court of the United States from 
time to time, as these rules may be construed and 
applied in the particular case by a Federal judge, 
whose training has most likely been exclusively 
in the State courts and under the reformed pro- 
cedure, and who may comprise within his terri- 
torial jurisdiction States which retain the 





common-law practice, those which have adopted 
the reformed procedure and others having practice 
acts supplemented by rules. 

As to the common-law practice in the Federal 
courts, it is, if possible, in a still more confused 
and unsatisfactory condition, since it depends 
upon, first, the positive enactments of congress 
relating to matters of procedure; second, upon the 
practice in the State in which the action is being 
carried on; third, and perhaps mainly, upon the 
individual views of the Federal judge or personal 
preferences of the clerk of the court in which the 
action is pending. 

The act of 1872, which is said to be intended to 
assimilate the pleadings and procedure in com- 
mon-law cases in the Federal courts with the 
pleadings and procedure used in such cases in the 
courts of record of the State within which the 
Federal courts are held, provides that the prac- 
tice shall conform as near as may be to the prac- 
tice existing in like causes in the courts of record 
of the State within which such Federal courts are 
held. This, however, does not supersede the Federal 
statutes as to practice, nor does it require abso- 
lute conformity to State procedure, but leaves the 
manner of practice subject in part to Federal stat- 
utes, in part to State laws and in part to an arbi- 
trary judicial discretion. The condition of affairs 
is such with reference to the practice in the Fed- 
eral courts that a lawyer going from his own State 
into another to practice in those courts must ac- 
quaint himself not only with the United States 
statutes and decisions, but with the details of 
practice in that particular State, and ascertain the 
habit of mind upon questions of practice of the 
particular judge before whom he is to appear. 
The practitioner is, under such circumstances, to 
all intents and purposes, even within the limits of 
his own Federal circuit, in the courts of a foreign 
country. 

As matters now stand, the practice in the United 
States courts is a sealed book to the great body of 
lawyers, despite numerous and well-edited works 
on Federal procedure, which, from the confusion 
that exists, must, however carefully compiled, fail 
to materially aid in the investigation of the mys- 
teries of practice in ‘these tribunals. This state ot 
things is alike inconvenient to the members of the 
bar, expensive to the suitor and annoying and 
troublesome to the presiding judge. It is bene- 
ficial only to those who make a specialty of prac- 
tice in these courts, and having become acquainted 
with all its details, naturally occupy an exceed- 
ingly conservative, if not disinterested, position 
toward any change which would enable the great 
body of lawyers by a reasonable expenditure of 
time and labor to qualify themselves to act intelli- 
gently in the interest of their clients. 

There is much to be learned from the experience 
of the last half century by a careful and diligent 
study of the experiments and changes in the 
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English-speaking world, aside from the benefits to 
be derived from inquiry into the operation of the 
Codes of Procedure in continental countries where 
the civil law prevails. This work requires more 
of time, labor and expense than can be devoted 
to the subject by any voluntary organization, and 
it would seem that this association would best 
discharge its duty to the profession by pressing 
this matter upon the attention of the general gov- 
ernment for prompt and efficient action. Action 
by the States looking toward anything like uni- 
formity in practice is quite unlikely in view of the 
very decided impression on the part of the sup- 
porters of common-law methods that the code 
system of statutory enactment has not and is not 
likely 'to fully solve the difficult and troublesome 
problems of procedure, nor is the necessity so 
pressing as in the Federal jurisdictions, since each 
State has an established system, more or less 
efficient, which serves, at least, a temporary pur- 
pose, even though it be very far from perfect or 
even convenient. The attempt to bring about 
uniformity in a substantive law in the different 
States, while progressing favorably, is almost 
painfully slow and laborious, and your committee 
is of the opinion that the adoption of a uniform 
system of procedure by the Federal government in 
the first instance would, by its influence upon the 
several States, bring about better results both as 
to time and method, and could well be accom- 
plished by action on the part of the States separ- 
ately. If a clear, concise and practical system, 
the result of careful study and thorough investiga- 
tion by the most competent men to be found in 
this country, should be adopted by the Federal 
courts, it would be an object lesson to the bar 
throughout the Union, and tend most strongly to 
influence public opinion in favor of the adoption 
of the best methods of practice, which must re- 
sult in a uniform system, since there can be but 
one better than all others. This incontrovertible 
fact also meets the possible objection that, in case 
of a change in procedure in the United States 
courts, there would not ‘be two systems of practice 
in the same State, one in the State and another in 
the Federal jurisdiction. Aside from the actual 
situation already referred to, that there exists one 
system in the courts of each State, and that chaos 
exists as to practice in the Federal courts, where 
the practice is now sought to be reduced to a 
system, it is obvious that a carefully studied, well- 
developed and thoroughly simple system of pro- 
cedure would tend to remove the most serious of 
the difficulties existing in the methods of the dif- 
ferent States. 

The investigation proposed should be thorough, 
scientific and accurate to a marked degree, so as 
to result, necessarily, in a working plan eminently 
simple and practical. 

In considering the manner in which this result 





can be best brought about, the attention of your 





committee is drawn to the act of congress for the 
initiation of reforms and improvements in crim- 
inal procedure by the appointment of a commis- 
sion to revise and codify the criminal and pena! 
laws of the United States, a work suggested and 
urged by and through this association. This ac- 
tion seems to be very much of the same character 
as relates to criminal procedure, as that here sug- 
gested as to civil procedure, and your committee, 
therefore, renews the recommendation substan- 
tially made in 1896, that this association take 
proper action to bring about the enactment of a 
Federal statute which shall authorize the appoint- 
ment, by either the chief executive or the Su- 
preme Court of the United States, of a competent 
commission to examine into and investigate ihe 
methods of legal procedure throughout the Eng- 
lish-speaking world, and report the result of such 
investigation with a view to the adoption of a 
uniform system of procedure in the Federal 
courts, and for the purpose of furthering uniform- 
ity in the practice in the several States, which 
practice shall be based upon and embody the best 
features of all existing systems, and be at once 
more simple, comprehensive and satisfactory than 
any yet enacted. 
Dated August 16, 1898. 
For the Committee, 
(Signed) J. Newton Fiero. 
P. W. MELprRIM. 
Francis B. JAMEs. 


——_______ 


MOSQUITOS ADJOURN COURT. 





ANY are the marvelous achievements of the 
\ irrepressible mosquito. Aggressive deeds of 
that doughty insect without number have been 
told in song and story, but so far history contains 
no record of the mosquito’s might compared with 
the victory won the other morning by the winged 
wonders, when an army of mosquitos laid siege to 
the Flatbush Police Court and succeeded in utterly 
routing judge, clerks, prisoners and big policemen, 
so that administration of justice had to be sus- 
pended until such time as the victorious hosts 
chose to vacate the stronghold they had won. 
The moment that Judge Bristow took his seat 
it was seen that there was trouble in the air. The 
atmosphere was so thick with it that he had to 
fight his way to the bench, and on arriving there 
he immediately detailed two stalwart policemen to 
clear the court of all intruders. This they at- 
tempted to do with the aid of towels and coats and 
any available weapon, which they swung vigor- 
ously about them. But the wily insects merely 
flitted from place to place, buzzing awhile around 
the unkempt heads of the early morning drunks 
and disorderlies, now and then seeking shelter up 
the sleeves or on the expansive necks of the police- 
men themselves, only to return again and circle 
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gayly around the attractive scalp of the presiding 
magistrate. 

Huge palm-leaf fans were procured, and two 
athletic policemen were stationed on either side of 
the judge with orders to keep them in perpettfal 
Still the ubiquitous insects sang their 
songs of victory in the ears of justice. Candles 
were lighted around the altar of the blind goddess 
and cheerful invitation was extended to the insects 
to singe their wings in the fascinating flame, but 
they didn’t see it in that light. Eventually, when 
the court and attendants realized that there was no 
escape but flight, books and papers were hastily 
piled together, and after the prisoners had been 
returned to their peaceful cells the sesston was ad- 
journed until such time as the mosquitoes should 
decide to seek fresh fields and pastures new. — 


New York Herald. 


motion. 


> —— 


Legal Hotes of Pertinence. 





A law has been enacted in Madagascar to pre- 
vent the extinction of the*population. It provides 
that after next year every man 25 years of age 
who cannot show that he is the father of a child, 
legitimate or illegitimate, will pay an annual tax 
of $3. Childless women over 25 years of age will 
pay $1.50. 

The New York Court of Appeals will recon- 
vene, after the summer recess, on October 3d. 
The first two days of the session will be devoted 
to the calendar comprising appeals from orders. 
There are on the regular calendar about 450 
cases, and it is probable that at the close of the 
year fully 200 of these will remain undisposed of. 

The judicial mind is capable of drawing exceed- 
ingly fine distinctions — so fine as to be invisible 
to the mental vision of lawyer or layman. Dur- 
ing the current week, at a habeas corpus hearing, 
one of Cook county’s circuit judges held that “ to 
kill”? did mean “to murder” —in a legal 
sense, of course. The petitioner had been held in 
durance for some two months on a charge of 
assault with intent to kill. Upon it being devel- 
oped that such the charge, the presiding 
judge, with dissection keen, discovered that there 
was no authority for the further holding of the 
accused, as the offense charged was wholly un- 
known to the law that only recognized assault 
with intent to murder. Therefore the prisoner was 
discharged. And yet courts are instituted and 
supported to protect right and punish wrong. — 
Chicago Law Journal. 


not 


was 


The case of Harris v. Slater, which came up in 
England in the Chancery Division not long since, 
involved a rather unuswal state of facts. The 
plaintiff, a maiden lady, sought a decree that she 
was entitled to a half share in a blue Persian cat, 
Roy by name, and that the account of the partner- 





ship be taken. It seems that during the kitten- 
hood of the cat the defendant, also a maiden lady, 
gave it into the charge of the plaintiff, who nur- 
tured and cherished it at great cost. Thereafter 
the cat developed an amazing capacity for prize- 
winning, gathering in all the chief trophies at the 
different cat shows. It was entered at the Crystal 
Palace show in the joint names of the plaintiff 
and defendant under the rule requiring the names 
of the animals’ owners to be registered. After the 
development of the winning streak the plaintiff de- 
nied that the defendant had any property in the 
cat. The Lord Chancellor said, however, that he 
was of the opinion that a partnership existed be- 
tween the parties, and therefore he would order 
that the accounts of the partnership be taken. He 
also granted an injunction restraining defendant 
from selling or dealing with the cat in any way 
prejudicial to the plaintiff's property in it. 

The extraordinary claim that a valid Roman 
Catholic marriage could be entered into by a 
couple who simply knelt together in private and 
pledged themselves in the presence of God to re- 
gard one another as husband and wife was put 
forward on the 6th inst., before Sir Francis Jeune, 
president of the Probate, Divorce and Admiralty 
Division of the High Court of Justice in England, 
says the New York Sun. Dr. Charles Oscar 
Murphy, of Manchester, alleged that he had mar- 
ried his housekeeper in this way in 1876, and 
proved without substantial contradiction that 
Father Birch, a Catholic priest, had advised him 
immediately afterward that the marriage was valid. 
He also produced a certificate made by the vicar- 
general of Salford in 1882 declaring that he had 
been married to the lady in 1876, and showed, still 
further, that in 1888 Cardinal Vaughan, then the 
Roman Catholic bishop of Salford, gave him a 
letter of recommendation to the pope, in which he 
said that Dr. Murphy had set out for the Holy 
City, “accompanied by his wife.” The object of 
the suit before Sir Francis Jeune was to obtain a 
decree recognizing the marriage as lawful. Car- 
dinal Vaughan was called as a witness, and said 
that the claim was a novel one to him, and that 
the vicar-general should never have issued such a 
certificate. The court refused to adjudge the union 
legal, but declared that no stone could be thrown 
either against the doctor or the lady. 





English Rotes. 

Mr. William Henry Vaudrey, a prominent Man- 
chester solicitor, has accepted the invitation to 
become lord mayor of Manchester in succession 
to Alderman Gibson. Mr. Vaudrey was admitted 
in 1876. 

Mr. J. L. Purves, Q. C., who has perhaps the 
largest and most extensive practice at the colonial 
bar, has been giving interesting evidence before a 


210 


THE ALBANY LAW JOURNAL. 








parliamentary committee in Melbourne. He is a 
strong believer in juries, and greatly distrusts the 
hearing of cases by judges alone, particularly in 
the case of libel actions —a view that is hardly 
likely to find favor with the press here, and not- 
ably after the ridiculous decision of the Liverpool 
jury in the case against the Birmingham Post. It 
is disquieting to learn from this able and experi- 
enced advocate that “a pretty female plaintiff or 
defendant will get more sympathy than an ugly 
one, and a female litigant more than a male.” So 
Mr. W. S. Gilbert was right after all. He was 
telling the plain, unvarnished truth when many of 
us thought he was only poking fun at our judicial 
system. — Daily Chronicle. 

The lawyer, as such, is not concerned with State 
policy; it is not his province to discuss the wis- 
dom or unwisdom of any measure which may be 
before parliament, but which has not passed into 
law, says the Law Journal (London). What he is 
concerned with is what the legislature has said, 
and with its policy so far only as it has manifested 
it by the language which it has used. But the 
principle involved in the much-vexed conscience 
clause in the Vaccination Bill is of such para- 
mount importance that the lawyer cannot ignore 
it. In the sphere of religion or morals a reserva- 
tion in favor of weak or morbid consciences may 
be all very well, for such consciences have, or 
believe themselves to have, a mandate higher than 
that of any human law —a mandate which they 
dare not disobey; but on a scientific question like 
that of vaccination, conscientious objection is ludi- 
crously out of place. There is hardly an act of 
parliament to which the same principle might not 
logically be applied. Take the Local Government 
act. Parliament says drains are to be constructed. 
“ But I have a conscientious objection to drain- 
age,” says the faddist (many have). “ You must 
give your children, when ill, proper medical at- 
tendance,” says the law. “ But I have a con- 
scientious objection,” says the parent of the 
Peculiar People persuasion, ‘to such unspiritual 
methods. I prefer to follow the Apostle James — 
to pray, and anoint with oil.” Here is obviously 
the germ of social disintegration. The whole 
theory of the law is that the individual must bow 
to the expressed will of the community of which 
he is a member. Honesty of intention cannot 
justify anti-social perverseness. The law is meant 
to coerce the man with the ill-regulated, if con- 
scientious, mind, in the interests of all. 

An interesting description of the Bertillon sys- 
tem of identifying criminals and of its introduction 
into England is given by Mr. Tighe Hopkins in 
the September number of Pearson’s Magazine. At 
first sight, and to the uninitiated, the system 


appears to be hopelessly complicated; in practice 
it is desperately simple; and it has in addition the 
conspicuous advantage of the most perfect method 
of classification ever yet devised. 


“ Observe with 





what facility M. Bertillon classifies (‘says Mr, 
Hopkins) 100,000 photographs when the measure- 
ments of the prisoners have been noted on the 
cards. The 100,000 cartes are divided according 
to.the sexes, castimg out 20,000 portraits of women 
and another 20,000 representing children, who are 
in a division by themselves. The remaining group 
of 60,000 is next divided into three classes of 20,000 
each, according as the prisoners are tall, short or 
of medium stature. Then, taking no further ac- 
count of height, M. Bertillon goes on to split up 
each of these primary divisions into three classes, 
and he has three packets of some 6,000 photo- 
graphs apiece, for the long heads, short heads and 
medium heads. Measurement of the heads for 
width enables the three classes of 6,000 to be sub- 
divided into three other classes, and he has three 
packets of 2,000 each, containing respectively the 
narrow-headed, medium and wide-headed prison- 
ers. By the measurement of the middle finger 
these three packets are reduced to a series of 600; 
these in their turn may be reduced to a series of 
200 by the division according to the length of foot; 
the length of arms reduces these again to about 
sixty-three, and the division according to the 
seven classes of eyes gives a final result of nine. 
Thus easily has M. Bertillon divided for us his 
100,000 photographs into groups or packets of 
nine or ten apiece!” 





@Hhat the Law Decifes. 


The duty of a county to pay members of a sher- 
iff’'s posse comitatus is denied in Sears v. Gallatin 
Co. ({Mont.], 40 L. R. A. 405), in the absence of 
any statutory provision for their compensation. 

The resignation of an attorney without consent 
or privilege of the court is held, in re Thompson 
({Ore.], 40 L. R. A. 194), to be ineffectual to pre- 
clude his disbarment, when proceedings therefor 
are then pending. 

The law of the testator’s domicil is held, in 
Lowndes v. Cooch ({[Md.], 40 L. R. A. 380), to 
govern the lapsing of a legacy of stock in a bank 
of another State in which the legatee resides, al- 
though a statute of the latter State, if applicable, 
would prevent the lapsing. 

A verdict of a coroner’s jury is held, in Smalls v. 
State ([Ga.], 40 L. R. A. 369), to be advisory 
merely, and not binding as a judgment or possess- 
ing any probative effect as evidence in a homicide 
case, and therefore not subject to be reviewed, set 
aside, or quashed in the Superior Court. 

Payment of a check after the maker has been 
declared to be insane, and is so, is held, in Ameri- 
can Trust & B. Co. v. Boone ([Ga.], 40 L. R. A. 
250), to ‘be at the peril of the bank, although it 
does not know of the insanity of the drawer, and 
although the adjudication of insanity was made in 
another State. 
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The constitutional provision against the owner- 
ship of lands by aliens in Washington is applied in 
State, Winston, v. Hudson Land Co. (40 L. R. A. 
430), to a lease of land for forty-nine years to an 
alien, and also to lands owned by a corporation 
when a majority of the capital stock comes into 
the hands of aliens. 

A public officer receiving fees to which he is not 
entitled, from a party whom he knows to be ig- 
norant of the law, without informing him that he 
is not bound to pay, is held, in Marcotte v. Allen 
({Me.], 40 L. R. A. 185), liable to an action for 
money had and received, on the ground that he 
received the money fraudulently. 

An indorsee of a negotiable note who has made 
a written assignment thereof which is not indorsed 
on the note, in order to transfer it as collateral 
security, is held in Haug v. Riley ([Ga.], 40 L. R. 
A. 244), entitled to bring an action upon it when 
the note is surrendered to him, although it is 
merely for the purpose of collection. 

A carrier sending a carload of orange trees 
early in March from Louisiana to California by 
way of Denver, Colo., and Ogden, Utah, without 
notifying the consignees or consignor and taking 
directions from them, is held in Pierce v. Southern 
Pac. Co. ([Cal.], 40 L. R. A. 350), liable for the 
loss of the trees by freezing, although its own 
route through New Mexico and Arizona was tem- 
porarily interrupted by storms and washouts. 


A statute limiting the rights of a citizen to con- 
tract with reference to his property is held, in 
Dennis v. Moses ([Wash.], 40 L. R. A. 302), to be 
valid only when it tends to promote the public 
good in some way. Otherwise it is an unwar- 
ranted interference with his rights. The case de- 
nies the validity of a statute which attempted to 
limit the right to enforce a debt secured by mort- 
gage to the property mortgaged, whether realty or 
chattels. 





Legal Laughs. 





A small Scotch boy was summoned to give evi- 
dence against his father, who was accused of mak- 
ing a disturbance in the streets. Said the bailie 
to him: 

“Come, my wee man, speak the truth, an’ let 
us hear all ye ken about this affair.” 

* Weel, sir,” said the lad, “ d’ye ken Inverness 
street? ” 

“T do, laddie,” replied the magistrate. 

“Weel, ye gang along it and turn into the 
square, and cross the square—” 

“Yes, yes,” said the bailie, encouragingly. 

“And when ye gang across the square ye turn 
to the right and up the High street, and keep up 
High street till ye come to a pump.” 








“ Quite right, my lad; pnoceed,” said the magis- 


trate. ‘I know the old pump well.” 

“ Weel,” said the boy, with the most infantile 
simplicity, ‘“‘ ye may gang and pump it, for ye’ll 
no pump me.” 





Hotes of Recent Amevican Decisions. 

Carriers of Passengers — Exemplary Damages. 
— Proof of asperities in colloquy between the con- 
ductor of a railway train and a passenger who 
resists the enforcement in good faith of a rule of 
the railway company, which asperities were in- 
duced by the behavior and language of the pas- 
senger, is not sufficient to justify the assessment of 
exemplary damages against the railway company. 
(Bullock v. Delaware, etc., R. Co. [N. J.], 40 Atl. 
Rep. 650.) 

Carriers of Passengers— Return Ticket.—A 
person purchasing a return ticket from a station 
porter, who was frequently in charge of the ticket 
office, with the knowledge of the ticket agent, on 
an agreement that a certain train should stop at 
that place, is entithed to rely on his authority to 
make the agreement, and the company will be 
bound thereby. (Gulf, etc., Ry. Co. v. Moorman 
[Tex.], 46 S. W. Rep. 662.) 

Clerk of Court — Negligence — Liability. — 
Where a ministerial officer, in the discharge of a 
special duty to an individual, performs it negli- 
gently, an action lies in behalf of the individual 
thereby injured. Held, that the defendant officer 
owed a duty to the plaintiff to furnish him the re- 
quired information, and which he did negligently, 
to the plaintiff’s injury, and hence the defendant 
was liable in damages by reason of such negli- 
gence. (Selover v. Sheardown, Sup. Court of 
Minnesota; opinion filed July 18, 1808.) 

Injury to Employe— Negligence of Fellow- 
Servant — Liability of Master. — The plaintiff was 
injured by the fall of the scaffold erected iby his 
fellow-laborers engaged with him in the common 
employment of the defendant as ship carpenters 
about the hull of a ferryboat upon which they were 
working. The fall was the result of negligent con- 
struction. At the close of plaintiff’s case the lat- 
ter was non-suited. Held: (1) That the negligence 
complained of being the negligence of a fellow- 
servant, and there being no proof of faulty ma- 
terials or negligence in selecting the workmen, 
the master was not liable, and plaintiff could not 
recover. (2) The fact that there was a foreman, 
who gave directions, did not alter or modify the 
application of this rule, because it appeared that 
the foreman did not represent the master as his 
agent or middleman exclusively, but was at work 
with the others in the common employment of the 
master. (3) The operation of the rule stated was 
not altered by the evidence tending to prove that 
plaintiff did not enter the service of the master 
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until after the negligent act complained of, it ap- 
pearing that plaintiff had worked in the yard a 
short time before, and in other shipyards, and 
knew that the erection of the scaffold, and the 
shifting of it in the progress of the work, both in 
this and the other yards, was a duty which de- 
volved upon the ship carpenters under their con- 
tract of services with the master. (Olsen v. 
Nixon, New Jersey Court of Errors and Appeals; 
opinion by Hendrickson, J., June 20, 1898 [Lip- 
pincott and Ludlow, J. J., dissenting]). — New 
Jersey Law Journal. 

Lien — Removal of Building. — A person who 
moves a building without taking it apart, from one 
location to another, is not entitled to file a lien for 
the erection or construction of a building; mor is 
a person entitled to file a lien for such work under 
the act of assembly allowing a lien for alterations 
and repairs. (Eichleay v. Wilson et al., Superior 
Court of Pa.; opinion filed July 29, 1808.) 

Notary Public — Invalidity of Act of April 26, 
1898, Rendering Women Eligible to Office of 
Notary Public — Constitutional Law. — The act 
of April 26, 1898, to amend section 110 and other 
sections of the Revised Statutes (93 O. L. 45), is 
ineffectual to render a woman eligible to the office 
of notary public, in view of the provisions of sec- 
tion 4 of article 15, and section 1 of article 5 of the 
Constitution, the former section requiring that an 
officer shall be an elector, and the latter that an 
elector shall be a male citizen. (State of Ohio ex 
rel. The Attorney-General v. Adams, Supreme 
Court of Ohio; decided June 21, 1808.) 

Turnpikes — Toll — Liability of Bicycle. —A 
turnpike company, ‘by its charter, was empowered 
to collect toll for every carriage drawn by one or 
more beasts which traveled over its road, and to 
stop any person driving any carriage of burden or 
pleasure who attempted to pass its gates without 
having paid the specific toll. Held, that this char- 
ter provision did not authorize the exaction of 
toll from a bicycle rider traveling along the com- 
pany’s turnpike upon his wheel. (Gloucester & 
S. Turnpike Co. v. Leppee, New Jersey Supreme 
Court; opinion by Gummere, J., June’ 23, 1808.) 





Communications. 





Mr. IrvinG Browne’s Views ON CODIFICATION. 
To the Editor of the Albany Law Journal: 

Mr. Kerr, in a recent communication to you, 
speaks of me as a champion of the Code of Civil 
Procedure, asks what has become of me, and why 
I do not try to parry Mr. Choate’s thrusts at that 
Code. His first inquiry will be sufficiently an- 


swered without saying anything about it, and his 
second by saying that I quite agree with Mr. 
I never championed 


Choate on that point. 





Throop’s Code. I always regarded it as a mon- 
strosity and abomination. Instead of resembling 
the brazen serpent lifted up for the healing of the 
people, it resembles an anaconda swollen with 
undigested matter, and like the tea-drinkers ac- 
cording to Sam Weller — it is still “ swellin’ wis- 
ibly.”. When Throop took hold of it, that Code 
consisted of about 300 sections, and by reason. ot 
thirty years of amendment and construction had 
become about as good as could be. Then Throop, 
although absolutely forbidden by his commission 
to do anything on this subject, proceeded to 
evolve the present thing, which has done more to 
prejudice the cause of codification than anything 
else that ever happened, and had art enough to 
secure its adoption. The only way to amend it 
is to kill it, just as the only way to cure dropsy 1s 
to tap it. How it ever came to be adopted is a 
mystery to those who did not live near the capi- 
tal and know Mr. Throop. I suffered under both 
of those advantages, and so I heartily agree with 
Mr. Choate on this point. 

But I disagree with him on two other points. 
I don’t believe that the Code is wholly responsibl- 
for all the abuses and delays in the administration 
of justice. I have not space to discuss the mat- 
ter, but will say in a word that the main cause ot 
these evils, in my opinion, is 12,000 to 15,000 
lawyers. 

Again, I don’t believe that the remedy is to 
return to the “ancient practice.” That practice 
would be ludicrously impotent in the premises. 
Mr. Choate probably does not know much about 
the “ ancient practice.” I suppose he did not live 
and practice under it, and so he knows no more 
about it than the grandchildren of Israel, born in 
the wilderness, knew of the flesh pots of Egypt 
which they so hankered after in preference to the 
manna. Let me say also that I do regard Mr 
Choate as a successful law reformer. I doubt that 
his schemes wrought by the last constitutional 
amendments have worked any reforms. 

In England they seem to be getting on very 
smoothly under a reformed practice based on our 
old code practice and supplemented by rules ot 
court. But in all England there are not so many 
lawyers or judges as in this State; and yet there 
are enough to put up a strenuous fight against 
allowing persons accused of crime to testify in 
their own behalf. 

In my declining years I am trying to be amiable 
about evils that I cannot help. 
ing enough — perhaps too much 
endeavoring to extract the “ 
of the law, if any there be. 


I have done rail- 
and now I am 
sweetness and light” 
But let me just utter 
a prophecy: Fifty years hence all laws will be 
written, and people will wonder how the worl¢ 
managed to exist 6n unwritten laws. 
Yours truly, 
IRVING BROWNE 





BuFFALO, Sept. 19, 1808. 
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